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1. Mr Justice Kay: The applicant seeks judicial review of a decision made on 5 June 1997 by the respondent determining that his children should not be identified as occupiers of his home in deciding an application which he had made for housing benefit.

2. The applicant is the father of three sons aged 11, 9 and 7. Together with his partner and the children he moved into a property at 40 Park Road, Faversham in June 1996. In September 1996 his partner moved out of the house and since that date the children have lived alternate weeks with their mother and with the applicant. The mother is the one who receives child benefit for the children.

3. Prior to moving into the house in Park Road, the applicant had made a claim for housing benefit in respect of the rent which was £400 per month. On 11 September 1996 following the departure of his partner, he made a fresh claim for housing benefit. In that application he identified his three children as living with him. He also indicated that he did not receive child benefit for the children. The local authority referred the matter to the Rent Officer indicating that the children had moved out.

4. On 27 November 1996 the Rent Officer determined that the house exceeded the “size criteria” for a house solely occupied by the applicant and restricted the applicant’s housing benefit to £321.25 per month (being the midpoint of the size related rent (£345) and the local reference rent (£297.50) as found by the Rent Officer). The applicant sought an internal review but this was rejected on 5 February 1997. The applicant appealed against this decision to the respondent on 4 March 1997. On 5 June 1997 the respondent rejected the applicant’s appeal and it is in respect of that decision that he now seeks judicial review. The issue that is raised is whether in the circumstances the respondent was right not to have regard to the fact that the applicant’s three sons lived in the house for alternate weeks in determining the amount of the housing benefit to which he was entitled.

The Legislative Framework

5. Entitlement to housing benefit arises as a result of section 130(1) of the Social Security Contributions and Benefits Act 1992 (“the Act”):

“(1) A person is entitled to housing benefit if -

(a) he is liable to make payments in respect of a dwelling in Great Britain which he occupies as his home;

(b) there is an applicable maximum housing benefit in his case; and

(c) either -

(i) he has no income or his income does not exceed the applicable amount; or

(ii) his income exceeds that amount, but only by so much that there is an amount remaining if the deduction for which subsection (3)(b) below provides is made.”

6. There is no doubt that the applicant qualified for housing benefit. Mr Clayton on behalf of the respondent talked in terms of the children’s entitlement to housing benefit. That it seems to me is to muddle the question of entitlement with questions as to the proper sum due to the applicant once it is determined that he is entitled to housing benefit. The children have no right to housing benefit since they are not liable to make any payments in respect of the house. It is, therefore, misleading to talk of their entitlement to benefit.

7. Having established that the applicant is entitled to housing benefit, the next matter to be determined is the extent of the benefit to which he is entitled. Section 130(3) of the Act provides:

“Where a person is entitled to housing benefit then -

(a) if he has no income or his income does not exceed the applicable amount, the amount of the housing benefit shall be the amount which is the appropriate maximum housing benefit in his case; and

(b) if his income exceeds the appropriate amount, the amount of the housing benefit shall be what remains after the deduction from the appropriate maximum housing benefit of prescribed percentages of the excess of his income over the applicable amount.”

8. There are, therefore, two distinct aspects of a determination of the amount of benefit to which an eligible person is entitled, first by reference to the appropriate maximum benefit and second by reference to the claimant’s income. In this case, the applicant’s income does not exceed the applicable amount and so the only issue arising is what is “appropriate maximum housing benefit”. Section 130(4) provides:

“Regulations shall prescribe the manner in which the appropriate maximum housing benefit is to be determined.”

9. Before turning to the regulations, it is necessary to make some reference to other sections of the Act. Section 134 provides for exclusions from benefit including housing benefit. It includes as subsection (2):

“Except in prescribed circumstances the entitlement of one member of a family to any one income-related benefit excludes entitlement to that benefit for any other member for the same period.”

10. Section 136 provides for the income and capital of all members of the family to be treated as the income and capital of the family.

11. Family is defined in section 137 to mean:

“(a) a married or unmarried couple;

(b) a married or unmarried couple and a member of the same household for whom one of them is or both are responsible and who is a child or a person of a prescribed description;

(c) except in prescribed circumstances, a person who is not a member of a married or unmarried couple and a member of the same household for whom that person is responsible and who is a child or a person of a prescribed description”.

12. When the Act came into force, the relevant regulations were the Housing Benefit (General) Regulations 1987 (“the Regulations”). These have since been amended. Further relevant provision has been made pursuant to section 121 of the Housing Act 1988 by the Rent Officers (Additional Functions) Order 1995 (“the Order”). It is the interpretation of these statutory instruments that lies at the heart of this case.

13. Part II of the Regulations is headed “Provisions affecting entitlement to housing benefit”. Regulation 5 is headed “Circumstances in which a person is or is not to be treated as occupying a dwelling as his home”. The relevant part of paragraph 1 of this regulation provides:

“Subject to the following provisions of this regulation, a person shall be treated as occupying as his home the dwelling normally occupied as his home -

(a) by himself or, if he is a member of a family, by himself and his family; ....

and shall not be treated as occupying any other dwelling as his home.”

14. Part III of the Regulations is headed “Payments in respect of a dwelling”. Regulation 8(1) (as amended) provides:

“Subject to the following provisions of this regulation, housing benefit shall be payable in respect of the payments specified in regulation 10(1) (rent) and a claimant’s maximum housing benefit shall be calculated under Part VIII (amount of benefit) by reference to the amount of his eligible rent determined in accordance with regulations 10(3), (6A) and (6B) (rent) and 11 (maximum rent).”

15. Regulation 61 in Part VIII of the Regulations provides that subject to factors not relevant to the applicant’s claim “the amount of a person’s maximum housing benefit in any week shall be 100% of his eligible rent calculated on a weekly basis”.

16. Regulation 10(1) lists those periodical payments in respect of which housing benefit is payable, whilst Regulation 10(2) provides for periodical payments which are not to be counted.

17. Regulation 10(3) (as amended) provides:

“Subject to paragraph (6AA) and any apportionment in accordance with paragraphs (4) and (5), and to paragraphs (6A) and (6B) and regulations 11 (maximum rent) and 12 (restrictions on rent increases), the amount of a person’s eligible rent shall be the aggregate of such payments specified in paragraph (1) as he is liable to pay less ...”

18. There follow a list of items not relevant to the considerations in this case.

19. Paragraphs (4), (5) and (6) of regulation 10 are not relevant to this case. Paragraph (6A) provides:

“In no case shall the amount of a person’s eligible rent as determined in accordance with the preceding paragraphs of this regulation exceed the amount of the maximum rent.”

20. Paragraphs (6AA), (6AB) and (6B) do not have any relevance to the decision in this case. Maximum rent is dealt with in regulation 11. Regulation 11 has been the subject of considerable amendment and it is now more logical first to look at regulation 12A, paragraph 1 of which provides:

“Subject to the following provisions of this regulation, an appropriate local authority shall apply to a rent officer for a determination to be made in pursuance of the Housing Act functions where it has received -

(a) a claim on which rent allowance may be awarded; or

(b) a notification of a change relating to rent allowance .....”

21. Regulation 11 then provides that in the circumstances of this case, the maximum rent shall be calculated by reference to the relevant rent and any local reference rent as determined by the rent officer.

22. At the time, the rent officer carried out his determination under the Order. Paragraph 3 of that order requires the rent officer to make the determination in accordance with Schedule 1. Paragraph 2 of Schedule 1 is headed “Size and Rent”. Paragraphs 2(1) and (2) provide:

“1. The rent officer shall determine whether, the dwelling, at the relevant time, exceeds the size criteria for the occupiers.

(2) If the rent officer determines that the dwelling exceeds the size criteria, the rent officer shall also determine the rent which a landlord might reasonably have been expected to obtain, at the relevant time, for a tenancy which is -

(a) similar to the tenancy of the dwelling;

(b) on the same terms other than the term relating to the amount of rent;

and (c) of a dwelling which is in the same locality as the dwelling, but which -

(i) accords with the size criteria for the occupiers;

(ii) is in a reasonable state of repair; and

(iii) corresponds in other respects, in the rent officer's opinion, as closely as is reasonably practicable to the dwelling.”

23. “Occupier” and “size criteria” are defined by paragraph 2 of the Order as:

“Occupier” means a person (whether or not identified by name) who is stated in the application for the determination to occupy the dwelling;
“Size criteria” means the standard relating to the bedrooms and rooms suitable living in specified in Schedule 2 of this Order”.

24. The size criteria in Schedule 2 make different provision dependant upon the number of occupiers and whether they are one of a couple or single, an adult or a child, and the children’s age and sex if there is more than one child. Hence it is critical for the determination in this case as to whether the applicant’s children are “occupiers” of the premises or not. The definition of an occupier set out above makes it clear that the decision was one for the local authority and not the rent officer who must take the number of occupiers as being that stated in the application for the determination. Hence the decision at the root of this challenge is that of the respondent not to include the children of the respondent as occupiers in making the application for the determination.

25. Reliance is placed by the respondent on regulations 14 and 15 of the Regulations and hence it is convenient to set out the relevant parts of those regulations before turning to the competing arguments. Regulations 14 and 15 are contained in Part IV of the Regulations which is headed “Membership of a family” and they provide:

14.- (1) Subject to the following provisions of this regulation a person shall be treated as responsible for a child or young person who is normally living with him.

(2) Where a child or young person spends equal amounts of time in different households, or where there is a question as to which household he is living in, the child or young person shall be treated for the purposes of paragraph (1) as normally living with-

(a) the person who is receiving child benefit in respect of him; or

(b) if there is no such person
(i) where only one claim for child benefit has been made in respect of him, the person who made that claim, or
(ii) in any other case the person who has the primary responsibility for him.

(3) For the purpose of these Regulations a child or young person shall be the responsibility of only one person in any benefit week and any person other than the one treated as responsible for the child or young person under this regulation shall be treated as not so responsible.

15 (1) Subject to paragraphs (2) to (4), the claimant and any partner and, where the claimant or his partner is treated as responsible by virtue of regulation 14 (circumstances in which a person is to be treated as responsible or not responsible for another) for a child or young person, that child or young person and any child of that child or young person, shall be treated as members of the same household notwithstanding that any of them is temporarily living away from the other members of his family.”
The argument on behalf of the respondent

26. The respondent assessed entitlement by first considering regulation 5(1) of the Regulations. It is argued that that regulation contemplates a two stage process, first identifying the occupier and then identifying the occupier and his family. It was thus critical to identify the applicant’s family. Family has the meaning ascribed to it by section 137(1) of the Act and thus includes a couple and a member of the same household for which one of them is responsible.

27. Regulation 14(1) of the Regulations defines when a person is treated as responsible for a young person. Regulation 14(2) provides that where a child spends equal amounts of time in different households he should be treated for the purposes of Regulation 14(1) as normally living with the person who is receiving child benefit in respect of him. In this case that is their mother and not the applicant and accordingly he is not “responsible” for his three children.

28. Regulation 15 means that the children are not to be treated as part of the applicant’s household for the purposes of housing benefit since he is not “responsible” for them. Accordingly the applicant fell to be treated as a single person for the purposes of the size criteria and the respondent was correct only to name the applicant as an occupier in requesting a determination by the rent officer.

The applicant’s case

29. The applicant contends that the respondent has muddled various different parts of the legislation, which have distinct purposes in the housing benefit scheme. It is contended that the question whether someone is an occupier of premises for the purposes of the application of the size criteria is a straightforward issue of fact. It matters not for those purposes whether someone is a member of the applicant’s family or not in deciding whether he is an occupier of the premises.

30. Since it is accepted that the three children are occupiers of their mother’s home, it must ft they also occupy the applicant’s home. There is no reason why there should not be a conclusion that a person occupying two homes and that is the only possible conclusion on the facts of this case. Accordingly the three boys should have been included in the request for a determination and allowance for them should have been made in applying the size criteria. It is agreed that if such allowance had been made, there would have been no reduction by reason of the size criteria.

31. The heading to Part II of the Regulations, it is argued, makes clear that regulation 5 is concerned with decisions as to whether a person is entitled to receive housing benefit and not to the calculation of the amount of such benefit. The applicant undoubtedly was entitled to housing benefit and this provision does not affect any issue relating to the application of the size criteria.

32. Regulations 14 and 15 of the Regulations make provision as to who is a member of a family but that is not relevant to who occupies the home and thus to the application of the size criteria. These regulations are only relevant to issues such as those arising under section 136 of the Act which require consideration of the means of the family and not just the applicant.

33. It is further contended that if there is any doubt as to interpretation, the Court should have regard to the principle against doubtful penalisation. Mr Holbrook for the applicant draws attention to Bennion, Statutory Interpretation [1997] page 425, where the relevant application of the principle is set out:

“One aspect of the principle against doubtful penalisation is that by the exercise of state power the family arrangements of a person should not be interfered with, nor his relationship with family members impaired, except under clear authority of law”.

34. It is further submitted that the court should have regard to Article 8 of the European Convention on Human Rights and the right of everyone to “respect for his private and family life” and “his home”.

35. It is further submitted that the interpretation suggested by the respondent would lead to absurd consequences in the cases of foster children placed with a family before adoption and the temporary removal of children into care.

Conclusions

36. It is clear that the issue is one of significant dispute. The argument of the respondent is in line with guidance given by a Department of Social Security circular issued in May 1997, whilst that of the applicant accords with the view taken in the National Welfare Benefits Handbook produced by The Child Poverty Action Group.

37. Having considered the matter at length, I can find no justification for limiting the application of regulation 5(1) simply to questions of whether any housing benefit is payable to an applicant or not. There are no limiting words contained in the regulation nor can I see any need by reference to the rest of the regulation or the scheme of the legislation to imply such words. The heading to that part of the regulations refers to provisions affecting entitlement to housing benefit and not to provisions for determining entitlement to housing benefit. The immediate heading to regulation 5 reads “Circumstances in which a person is or is not treated as occupying a dwelling as his home”. It seems clear to me that this provision was intended to answer the question of which home a person occupies as a dwelling for the purposes of housing benefit.

38. If one applies the test to each of the three children, they are members of a family. By reason of the section 137(1) of the Act, each is a member of the family consisting of the parent who is responsible for them and his brothers. Regulation 14 makes clear that the mother is responsible for the three children as she receives the child benefit in respect of them and the applicant is not.

39. Hence regulation 5 provides that each child is to be treated as occupying the dwelling normally occupied as his home by himself and his family, i.e. his mother’s home. He is not to be treated as occupying as his home any other dwelling house and that must exclude the applicant’s house. Accordingly the children were not occupiers for these purposes of their father’s home and in the application of the size criteria they could not be taken into account.

40. I reach those conclusions on what I consider to be the clear meaning of the Act and the Regulations. Since I view the meaning as clear, I do not consider it appropriate to have regard to other means of interpretation which would only be relevant if there was ambiguity.

41. Article 8 of the European Convention on Human Rights cannot be taken as imposing upon the state a requirement to provide two homes both large enough to accommodate the children of a couple if that couple split up. That would go far beyond “respect” for family life.

42. I do not accept that the conclusion leads to absurd results in the instances suggested by the applicant’s counsel. Foster children are provided for by a fostering allowance, in fixing the appropriate levels for such allowances, every consideration of the cost of such fostering can be taken into account including the fact that such a child may not count as occupiers for the size criteria and that housing benefit for the family may be less than otherwise would be considered necessary. There is specific provision for temporary absences from home, which would cater for the child temporarily in care.

43. For these reasons, I have come to the conclusion that this challenge to the decision must fail and I dismiss the application for judicial review.

44. MR. CLAYTON: My Lord, I would ask for my costs.

45. MR. HOLBROOK: I say that the appropriate costs order is no order as to costs for the reasons set out in my skeleton. Although the respondents came to the correct conclusion, they did so by the wrong route.

46. MR. JUSTICE KAY: I am not sure that is right. There was a submission to this effect by the local authority, that it was regulation 5. There was then a concession by the solicitor appearing on behalf of the applicant that regulation 5 might apply, but when you came to 14 and 15 there was reason then not to. I do not think it was a different argument. They did not address regulation 5 because of the concession. The other difficulty you have is that that might be a very good basis for saying no order for costs when you turn up, arrive on the day and say: "Now we have seen what they say". I think that is the difficulty you face.

47. MR. HOLBROOK: I will not press that.

48. MR. JUSTICE KAY: I order that the applicant pay the respondent's costs in relation to the matter. You want me to grant leave?

49. MR. HOLBROOK: I would be grateful.

50. MR. JUSTICE KAY: Do you want to say anything?

51. MR. CLAYTON: Only that in view of your Lordship's holding, I would invite you to decline.

52. MR. JUSTICE KAY: This is a case where it is proper to grant leave. The matter is one of considerable importance. Although in the end I came to a clear conclusion, I did not find it easy. I think that the other argument is at least arguable and it is perfectly proper for the Court of Appeal to consider this matter. I therefore grant leave.

53. MR. HOLBROOK: We are into the Christmas and New Year period. I ask for an extension of time in which to file a notice.

54. MR. JUSTICE KAY: I should add that I am giving it on the merits of the application. I would not put your ground 1 there. I do not think you will get very far with that. The actual merits is much more important. I encourage you to think whether it is even worth pursuing the other matters.

55. MR. HOLBROOK: I would ask for a period of six weeks.

56. MR. JUSTICE KAY: I will extend the period to six weeks.

- - - - - - -
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